
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

______________________________________________________________________________

RICHARD S. SWART, )

)

Plaintiff, )

)

vs. )

)

STATE OF UTAH, )

)

Defendant. )

Case No.  1:05-CV-156 TC

ORDER ENLARGING TIME TO

RESPOND TO PETITION

______________________________________________________________________________

Based upon Respondent’s Motion for Enlargement of Time, and good cause appearing

therefor, 

IT IS HEREBY ORDERED that Respondent may have to and including September 29, 2006,

in which to respond to the Petition for Writ of Habeas Corpus.

DATED this 16th day of August, 2006.

B Y  T H E  C O U R T :

_______________________________  

SAMUEL ALBA 

United States Magistrate Judge



______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, NORTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

          v.

JORGE ALBERTO VALENZUELA-LOPEZ,

aka LUIS ALBERTO LOPEZ-ZAMORA, 

  

           Defendant.

 

ORDER STRIKING TRIAL DATE 

AND EXCLUDING TIME

Case No. 1:06CR50 DAK

Honorable Dale A. Kimball

Based upon the stipulation of the parties, and good cause appearing; 

IT IS HEREBY ORDERED that the trial date of August 28, 2006, is stricken.  The

above-entitled matter is rescheduled for a change of plea hearing on September 14, 2006, at

3:30 p.m. before Judge Kimball.

Pursuant to 18 U.S.C. § 3161(h), the Court finds the ends of justice served by such a

continuance outweigh the best interests of the public and the defendant to a speedy trial. 

Accordingly, the time between the date of this order and the change of plea date set forth above is

excluded from speedy trial computation.  

SIGNED BY MY HAND this 15th day of August, 2006.

BY THE COURT: 

                                                                                  

HONORABLE DALE A. KIMBALL

United States District Court Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

______________________________________________________________________________

MARTY and SUSAN FAHNCKE, et al., )

)

Plaintiffs, )

)

vs. )

)

JACQUILYN M. SHASKY, et al., )

)

Defendants. )

Case No.  1:06-CV-27 PGC

ORDER GRANTING DEFENDANT

LINDA RUTLEDGE’S MOTION TO

QUASH SERVICE OF PROCESS

______________________________________________________________________________

This matter is before the Court on Defendant Linda Rutledge’s Motion to Quash Service of

Process.  The Court having carefully considered the memoranda submitted relative to said motion,

and for good cause appearing,

IT IS HEREBY ORDERED that Defendant Linda Rutledge’s Motion to Quash Service of

Process is GRANTED.

IT IS FURTHER ORDERED that Plaintiffs may have forty-five (45) days from the date of

this Order in which to effect service of process of the Amended Complaint upon Linda Rutledge..

DATED this 16th day of August, 2006.

B Y  T H E  C O U R T :

______________________________________

SAMUEL ALBA 

United States Magistrate Judge



















IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

______________________________________________________________________________

:

UNITED STATES OF AMERICA :

: ORDER CLOSING CASE

Plaintiff, :

vs. : Case No. 2:03-CR-1007 DAK

:

MIGUEL ANGEL CARILLO :

:

Defendant. :

______________________________________________________________________________

It appearing from the criminal docket sheet that there has been no activity in this 

case since August 9, 2004, and it being represented that the defendant's whereabouts are 

unknown,

THEREFORE, good cause appearing,

IT IS HEREBY ORDERED that the case is closed.

Dated this 16  day of August, 2006.th

BY THE COURT:

______________________________

Dale A. Kimball

U. S. District Judge







 

SNELL & WILMER L.L.P. 

Alan L. Sullivan (3152) 

Todd M. Shaughnessy (6651) 

Amy F. Sorenson (8947) 

15 West South Temple, Suite 1200 

Salt Lake City, Utah 84101-1004 

Telephone:  (801) 257-1900 

Facsimile:  (801) 257-1800 

 

CRAVATH, SWAINE & MOORE LLP 

Evan R. Chesler (admitted pro hac vice) 

David R. Marriott (7572) 

Worldwide Plaza 

825 Eighth Avenue 

New York, New York 10019 

Telephone:  (212) 474-1000 

Facsimile:  (212) 474-3700 

 

Attorneys for Defendant/Counterclaim-Plaintiff 

International Business Machines Corporation 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH 

THE SCO GROUP, INC. 

Plaintiff/Counterclaim-Defendant, 

v. 

INTERNATIONAL BUSINESS MACHINES 

CORPORATION, 

Defendant/Counterclaim-Plaintiff. 

 

ORDER GRANTING IBM’S EX PARTE 

MOTION FOR LEAVE TO FILE 

OVERLENGTH MEMORANDUM IN 

OPPOSITION TO SCO’S OBJECTIONS 

TO MAGISTRATE JUDGE WELLS’ 

ORDER OF JUNE 28, 2006 

 

Civil No. 2:03-CV-00294 DAK 

Honorable Dale A. Kimball 

Magistrate Judge Brooke C. Wells 

 

  



 

 

 Based upon Defendant/Counterclaim-Plaintiff International Business Machines 

Corporation’s (“IBM”) Ex Parte Motion for Leave to File Overlength Memorandum in 

Opposition to SCO’s Objections to Magistrate Judge Wells’ Order of June 28, 2006, and for 

good cause appearing thereon,  

IT IS HEREBY ORDERED that IBM may file its overlength Memorandum in 

Opposition to SCO’s Objections to Magistrate Judge Wells’ Order of June 28, 2006, not to 

exceed 55 pages of argument, exclusive of face sheet, table of contents and authorities, 

preliminary and fact statements, and appendices and exhibits.   

DATED this 15
th

 day of August, 2006.  

BY THE COURT 
 

__________________________ 
U.S. District Court Judge 
Dale A. Kimball 
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Brent O. Hatch (5715)     Robert Silver (admitted pro hac vice) 

Mark F. James (5295)     Edward Normand (admitted pro hac vice) 

HATCH, JAMES & DODGE    BOIES, SCHILLER & FLEXNER LLP 

10 West Broadway, Suite 400    333 Main Street 

Salt Lake City, Utah  84101    Armonk, New York 10504 

Telephone: (801) 363-6363    Telephone: (914) 749-8200 

Facsimile:  (801) 363-6666    Facsimile:  (914) 749-8300 

 

Stuart H. Singer (admitted pro hac vice)  Stephen N. Zack (admitted pro hac vice) 

BOIES, SCHILLER & FLEXNER LLP  BOIES, SCHILLER & FLEXNER LLP 

401 East Las Olas Boulevard – Suite 1200  Bank of America Tower – Suite 2800 

Ft. Lauderdale, Florida 33301    100 Southeast Second Street 

Telephone:  (954) 356-0011    Miami, Florida  33131 

Facsimile:   (954) 356-0022    Telephone:  (305) 539-8400 

Facsimile:   (305) 539-1307 

Attorneys for The SCO Group, Inc. 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF UTAH 

 

 

 

 

 

THE SCO GROUP, INC. 

 

               Plaintiff/Counterclaim-Defendant, 

 

v. 

 

INTERNATIONAL BUSINESS  

MACHINES CORPORATION, 

 

               Defendant/Counterclaim-Plaintiff. 

 

 

 

ORDER GRANTING MOTION TO 

WITHDRAW DANIEL P. FILOR AS 

COUNSEL 

 

 

Case No. 2:03CV0294DAK 

 

Honorable Dale A. Kimball 

 

Magistrate Judge Brooke C. Wells 

 



 

  

 

 Based on the Motion to Withdraw Daniel P. Filor as Counsel filed by Plaintiff The SCO 

Group, the Court hereby ORDERS that: 

 Daniel P. Filor is hereby terminated as counsel for The SCO Group in the above-entitled 

action.  

             

DATED this 15
th

 day of August, 2006. 

 

 

     BY THE COURT: 

 

      

 

     __________________________________ 

     Honorable Dale A. Kimball 

U.S. District Court Judge 
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, ORDER GRANTING CREDIT FOR

TIME SERVED

vs.

CHARLES ANTHONY GREENE, Case No. 2:04-CR-00821 PGC

Defendant.

On May 19, 2005, the court sentenced defendant Charles Anthony Greene to thirty-seven

months in the custody of the Bureau of Prisons to run concurrently with his sentence.  Mr.

Greene filed a motion to clarify his sentence description [#22], and the government responded to

that motion. 

The court GRANTS Mr. Greene’s motion to clarify his sentence [#22].  Based on the

representations by the government and a view of the docket, the court GRANTS Mr. Greene

credit for time served since beginning federal custody on January 20, 2005.

DATED this 14th day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge







IN THE UNITED STATES FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

______________________________________________________________________________

:

UNITED STATES OF AMERICA :

: ORDER CLOSING CASE

Plaintiff, :

: Case No. 2:05-CR-98 DAK

vs. :

:

STEPHEN BRADLEY LEMASTER and :

DEBORAH LYNN LEMASTER :

:

______________________________________________________________________________

It appearing from the criminal docket sheet that there has been no activity in this 

case since October 27, 2005 when the defendants absconded, and it being represented that the 

defendants' whereabouts are unknown,

THEREFORE, good cause appearing,

IT IS HEREBY ORDERED that the case is closed.

Dated this 15  day of August, 2006.th

BY THE COURT:

______________________________

Dale A. Kimball

U. S. District Judge





______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

          v.

JOSE SANCHEZ-ESPINOZA and DANIEL

ARAUJO-VALENZUELA,

  

           Defendants.

ORDER GRANTING EXTENSION OF

TIME TO FILE DECLARATION

Case No. 2:05 CR 310 DAK 

Honorable Dale A. Kimball

Based upon motion of Defendant, Daniel Araujo-Valenzuela, and with good cause appearing;

IT IS HEREBY ORDERED that Defendant is granted an extension of time until August 18,

2006, to file a declaration by defendant. 

IT IS FURTHER ORDERED that the Government shall file its response by August 25, 2006.

  DATED this 14th day of August, 2006.

BY THE COURT: 

                                                                       

HONORABLE DALE A. KIMBALL  

United States District Court Judge
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

                                       Plaintiff,

       vs.

2000 Ford Excursion, 

VIN 1FMNU41S3YEA63962,

                                       Defendant.

 

       CASE: # 2:05CV00865
             

FINAL JUDGMENT AND

 ORDER OF FORFEITURE

       JUDGE: DALE A. KIMBALL

Plaintiff has filed a Motion for a Final Judgment and Order of Forfeiture and

accompanying Memorandum in the above-captioned case against all persons and entities

including Nicholas Mendoza with respect to the above-captioned defendant property.  

Based on the government’s Motion and Memorandum, it appears that copies of the

Complaint for Forfeiture In Rem were served on all known interested parties.  Notice of

Complaint for Forfeiture In Rem has appeared in a newspaper of general circulation within the

District of Utah, and no timely responsive pleading has been filed in this action by any person or

entity including Nicholas Mendoza.

Having considered the Motion and Memorandum, and based on the records of the Court,

the Court finds that:

1. Process was duly issued in this case and served upon all known interested parties.

2. Public Notice of the Complaint for Forfeiture In Rem appeared in a newspaper of

general circulation.
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3. No person or entity has filed a timely claim, answer, or other responsive pleading 

in defense of this action.

4. The Untimely Claim of Nicholas Mendoza has been dismissed and the Court has

directed that Judgment be entered.

Based on the above findings, and the Court being otherwise fully advised in the matter:

IT IS HEREBY ORDERED AND ADJUDGED that:

Final Judgment and Order of Forfeiture be entered and the same is entered in the above-

captioned case against all persons and entities including Nicholas Mendoza with respect to the

defendant property identified as:

• 2000 Ford Excursion, VIN 1FMNU41S3YEA63962

The asset identified above is forfeited to the United States, with all right, title, and

interest vested in the United States, and any interest of any person or entity in said assets is

forever barred.

Dated this 16th day of August, 2006.

BY THE COURT:

______________________

DALE A. KIMBALL, Judge

United States District Court



THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

DAVID H. MISHLER,     )     Case No. 2:05CV00877DS

             

Plaintiff,   )

  

vs.   ) MEMORANDUM DECISION

   

JO ANNE B. BARNHART,   )

Commissioner of Social Security

   )

Defendant.

     ) 

  

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

This matter is before the court on plaintiff David Mishler’s brief in support of petition for

review of the decision of defendant Jo Anne B. Barnhart, Commissioner of Social Security,

denying Plaintiff’s application for Disability Insurance Benefits, pursuant to 42 U.S.C. § 405(g)

and 1383(c)(3). The court has also received and reviewed Defendant’s answer brief supporting

the Commissioner’s decision and is prepared to issue the following decision.

I. ADMINISTRATIVE PROCEEDINGS

Plaintiff applied for Disability Insurance Benefits on December 4, 2002, alleging

disability since April 10, 2002, as a result of chronic back pain and swelling in the legs and feet.

His claims were initially denied on January 27, 2003 and upon reconsideration on June 12, 2003.

Plaintiff filed a request for a hearing before an administrative law judge, which was held on June

10, 2004. Administrative law judge Rand G. Farrer (hereinafter “ALJ”) issued a decision, dated

January 26, 2005, denying Plaintiff’s claims and concluding that while Plaintiff suffers from a
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severe impairment, he retains a residual functional capacity that allows him to perform a range of

sedentary work activities. The ALJ further determined that Plaintiff’s past relevant work as a

sales manager was not precluded by his residual functional capacity, and that these jobs are

readily available in the national economy.  Because Plaintiff was able to perform his past relevant

work, the ALJ determined that Plaintiff has not, as of the date of his decision, suffered from a

disability as defined by the Social Security Act.

On March 16, 2005, Plaintiff filed a request for review by the Appeals Council.  The

Council denied his request on August 26, 2005, and thus the ALJ’s decision of January 26, 2005

became the “final decision” of the Commissioner pursuant to 42 U.S.C. § 505(g).

II. STANDARD OF REVIEW

The court’s review of the Commissioner’s decision is limited.  The court may not re-

weigh the evidence or substitute its judgment for that of the ALJ.  See Hamilton v. Sec’y of

Health & Human Serv., 961 F.2d 1495, 1498 (10  Cir. 1992).  However, the court shouldth

examine the record carefully and review it in its entirety.  See Musgrave v. Sullivan, 966 F.2d

1371, 1374 (10  Cir. 1992).  The Commissioner’s determination will be upheld if it is supportedth

by “substantial evidence” and if correct legal standards were applied by the ALJ.  Castellano v.

Sec’y of Health & Human Servs., 26 F.3d 1027, 1028 (10  Cir. 1992); Hamilton v. Sec’y ofth

Health & Human Servs., 961 F.2d 1495, 1497-98 (10  Cir. 1992); 42 U.S.C. § 405(g).th

Substantial evidence is defined as “ such relevant evidence as a reasonable mind might accept as

adequate to support a conclusion.”  Richardson v. Perales, 402 U.S. 389 (1971).  However,

evidence is not substantial if it is overwhelmed by other evidence or if it constitutes mere
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conclusion.  O’Dell v. Shalala, 44 F.3d 855, 858 (10  Cir. 1994).  The court must review theth

record as a whole to determine if substantial evidence supports the Commissioner’s final

decision.  Washington v. Shalala, 37 F.3d 1437, 1439 (10  Cir. 1994).  However, where evidenceth

in the record can support either the Commissioner’s final decision or an award of previously

denied benefits, the final decision of the agency must be affirmed.  See Ellison v. Sullivan, 929

F.2d 534, 536 (10  Cir. 1990).  The final agency decision is also reversible if the agency failed toth

apply the correct legal standards.  Glass v. Shalala, 43 F.3d 1392, 1395 (10  Cir. 1994).th

A disability is defined in the Social Security Act as “the inability to engage in any

substantial gainful activity by reason of any medically determinable physical or mental

impairment which can be expected to result in death or which has lasted or can be expected to

last for a continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A) (Supp. 2002). 

The Act goes on to state that a benefit applicant shall only be found disabled where “his physical

or mental impairment or impairments are of such severity that he is not only unable to do his

previous work but cannot, considering his age, education, and work experience, engage in any

other kind of substantial gainful work.”  42 U.S.C. § 423(d)(2)(A) (Supp. 2002).

The Commissioner has established a five-step sequential evaluation process for

determining whether a person is “disabled” for the purpose of awarding disability benefits.  See

20 C.F.R. §§ 404.1520, 416.920 (2001); Gossett v. Bowen, 862 F.2d 802, 805 (10  Cir. 1988).th

The first step in this process is simply to determine if the applicant is presently working and if

that work constitutes “substantial gainful employment.”  If the claimant is gainfully employed,

she is not disabled, regardless of her medical condition, age, education, and work experience and
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her application will be denied.  If the applicant is not gainfully employed, the evaluation will

move on to the second step.

The second step is to determine if the claimant has an impairment or combination of

impairments that is severe enough to limit his or her ability to perform work activities.  This step

of the evaluation is based on medical factors alone.  If the claimant is found not to have a severe

impairment, the claim is denied and the evaluation comes to an end.  If it is determined that the

claimant does suffer from a  “severe impairment,” the evaluation will move to the third step.  

The third step of the evaluation requires that the impairment was of sufficient duration and that it

is listed in Appendix I of subpart P, 20 C.F.R. § 404.  If the impairment is listed, the claimant is

presumed disabled and her claim is approved without further evaluation.  Alternately, if the

impairment is not listed, but is determined to be equal to a listed impairment, the claim will be

approved.  If the impairment is not listed and not equal to a listed impairment, the evaluation

process must move on to a fourth step.

The fourth step of the process requires the claimant’s past relevant work to be analyzed. 

If the applicant’s impairment does not prevent the performance of past relevant work, the claim

will be denied.  However, if the impairment is so severe that the applicant is unable to perform

past relevant work, the analysis moves on to the final step.  

In the fifth and final step of the evaluation process, the claimant will be deemed disabled

and her claim will be granted unless it can be established that the claimant retains the capacity to

perform an alternate work activity and that this specific job exists in the national economy.  At

this point, if the Commissioner does not make the required showing, an award of disability

benefits is proper.  Nielson v. Sullivan, 992 F.2d 118, 1122 (10  Cir. 1993). “If a determinationth
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can be made at any of the steps that a claimant is or is not disabled, evaluation under a

subsequent step is not necessary.”  Williams v. Bowen, 844 F.2d 748, 750 (10  Cir. 1988).  Inth

steps one through four, the burden of proof lies with the claimant.  Following step four, however,

the burden shifts to the Commissioner.  See Sorenson v. Bowen, 888 F.2d 706, 710 (10th Cir.

1989) (citing Ray v. Bowen, 865 F.2d 222, 224 (10  Cir. 1989)). th

III. DISCUSSION

A. The ALJ’s Decision

At step one, the ALJ must determine if the claimant is engaged in substantial gainful

employment. Substantial gainful work is defined at 20 C.F.R. §§ 404.1572 and 416.972 as work

that requires significant mental or physical activities that is performed for pay or profit. The ALJ

found that Plaintiff had not performed substantial gainful activity since the onset of his disability.

At step two, the ALJ must determine if the claimant’s impairment or combination of

impairments is severe. A claimant’s impairment will be determined to be severe where it limits

the claimant’s physical or mental ability to perform basic work activities. 20 C.F.R. §§ 404.1521,

416.921. The ALJ concluded that Plaintiff has severe impairments in relation to right leg pain.

There were also several references to drug abuse in the medical record but the ALJ did not find

that the drug abuse rose to the level of a severe impairment. 

The ALJ determined, at the third step, that claimant’s severe impairments did not meet or

medically equal any of the impairments listed in Appendix 1 of Subpart P, specifically listings

1.00, 4.04, 4.00, 5.00, and 12.00. 
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In regards to step four, the ALJ determined that Plaintiff’s severe impairments limit him

to performing a range of light work activities. Specifically, the ALJ concluded that Plaintiff could

perform his past relevant work as a sales manager as that work is generally performed in the

national economy. Having found that Plaintiff was able to perform past relevant work, the ALJ

denied his claim and did not proceed to step five. 

B. The Treating Physician Rule

Plaintiff alleges that the ALJ did not follow the established process for determining the

weight to be assigned to treating physician opinions and failed to specifically identify the weight

given to the treating physician opinions.  The treating physician’s opinion is only controlling

where “it is well supported by clinical and laboratory diagnostic techniques and [] it is not

inconsistent with other substantial evidence in the record.” Bean v. Chater, 77 F.3d 1210, 1214

(10  Cir. 1995).th

Drs. Roberts and Johnson were Plaintiff’s treating physicians. Both physicians stated that

Plaintiff suffered from severe symptoms that limited the work Plaintiff could perform. These

limitations included that Plaintiff could never stoop or crouch during an 8-hour day, that Plaintiff

could only use his hands, fingers, and arms for 5-10% of an 8-hour day, and that Plaintiff would

need to lie down for eight hours a day. However, the ALJ noted that there is no reasonable

medical basis for these diagnoses. Regarding Plaintiff’s claim of incapacitating back pain, the

ALJ refers to various MRIs and X-rays that showed that Plaintiff only suffered “mild” bulging of

the disc material and “very mild” stenosis. Thus the ALJ cites specific medical evidence to refute

Plaintiff’s claim. A treating physician’s opinion, which finds a claimant to be disabled, may be
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rejected where it is unsupported by objective medical findings. Castellano v. Secretary of Health

& Human Servs., 26 F.3d 1027, 1029 (10  Cir. 1992).th

The ALJ specifically states in his opinion that the “conclusory assessments by Drs.

Roberts and Johnson are without foundation in the objective acceptable medical evidence of the

record.” (Tr. 24). A finding of disability is unsupported by objective medical evidence and is

inconsistent with substantial evidence in the record. Accordingly, there was no error on the part

of the ALJ in rejecting the opinion of Plaintiff’s primary care physician.

C. The ALJ’s Credibility Findings

The ALJ partially based his decision to deny disability benefits to Plaintiff on Plaintiff’s

credibility. “Credibility determinations are peculiarly the province of the finder of fact, and we

will not upset such determinations when supported by substantial evidence.” Kepler v. Chater, 68

F.3d 387, 391 (10  Cir. 1995)(quoting Diaz v. Secretary of Health & Human Servs., 898 F.2dth

774, 777 (10  Cir. 1990)). However, if the ALJ disbelieves Plaintiff’s allegations, he mustth

explain what evidence led him to conclude the claimant’s allegations were not credible. Kepler v.

Chater, 68 F.3d 387, 391 (10  Cir. 1995). The ALJ found that Plaintiff’s own assessments of histh

daily activities were inconsistent with the treating physicians’ assessments and that “claimant’s

allegations regarding the severity of his impairments are only partially credible. Evidence exists

to suggest that the claimant engages in pain medication seeking behavior.” (Tr. 23). 

The ALJ explained that Plaintiff’s own assessments of daily activities indicate that

Plaintiff participates in significant daily activities. He notes specific examples from the medical

records where Plaintiff claimed to be totally disabled from performing vigorous activities and yet
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reported that his pain was averaging as a four on a scale of one to ten. Also, the ALJ cites

examples where the Plaintiff reported that his medications were working very well and that he at

times felt better than he had in many years. 

It is clear that the ALJ cites enough specific examples from Plaintiff’s own record to

question Plaintiff’s credibility. This credibility issue is clearly one of the ALJ’s main foundations

in rejecting benefits to Plaintiff, and it is clearly stated in the ALJ’s opinion.

IV. CONCLUSION

The court finds that the Commissioner’s decision is supported by substantial evidence of

record and is not the result of any legal error which has been brought to the court’s attention. 

Therefore, based on the foregoing reasons as well as the Commissioner’s opposing memorandum

in general, Plaintiff’s complaint is DISMISSED and the Commissioner’s decision to deny

Plaintiff’s claim of disability insurance benefits is AFFIRMED.

SO ORDERED.

DATED this 22nd day of June , 2006.

BY THE COURT:

                                        

                                   DAVID SAM

                                   SENIOR JUDGE

U.S. DISTRICT COURT



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_______________________________________________________________

JOHNNY MARTINEZ,   )
  )

Plaintiff, ) Case No. 2:05-CV-918 DS
)

v. ) District Judge David Sam
)

MEL MILLER et al.,  ) O R D E R

  )
Defendants. ) Magistrate Judge Paul Warner

_________________________________________________________________

Plaintiff, Johnny Martinez, has filed a pro se prisoner

civil rights complaint.  See 42 U.S.C.S. § 1983 (2006). 

Plaintiff's application to proceed in forma pauperis has been

granted.  Plaintiff now moves for appointed counsel and service

of process.

The Court first considers the motion for appointed counsel. 

Plaintiff has no constitutional right to counsel.  See Carper v.

Deland, 54 F.3d 613, 616 (10th Cir. 1995); Bee v. Utah State

Prison, 823 F.2d 397, 399 (10th Cir. 1987).  However, the Court

may in its discretion appoint counsel for indigent inmates.  See

28 U.S.C.S. § 1915(e)(1) (2006); Carper, 54 F.3d at 617; Williams

v. Meese, 926 F.2d 994, 996 (10th Cir. 1991).  "The burden is

upon the applicant to convince the court that there is sufficient

merit to his claim to warrant the appointment of counsel." 

McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985).

When deciding whether to appoint counsel, the district court

should consider a variety of factors, "including 'the merits of
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the litigant's claims, the nature of the factual issues raised in

the claims, the litigant's ability to present his claims, and the

complexity of the legal issues raised by the claims.'"  Rucks v.

Boergermann, 57 F.3d 978, 979 (10th Cir. 1995) (quoting Williams,

926 F.2d at 996); accord McCarthy, 753 F.2d at 838-39. 

Considering the above factors, the Court concludes here that (1)

it is not clear at this point that Plaintiff has asserted a

colorable claim; (2) the issues in this case are not complex; and

(3) Plaintiff is not incapacitated or unable to adequately

function in pursuing this matter.  Thus, the Court denies for now

Plaintiff's motion for appointed counsel.

The Court next denies Plaintiff's motions for service of

process.  These motions are unnecessary because Plaintiff is

proceeding in forma pauperis.  See 28 U.S.C.S. § 1915 (2006).  In

such cases, "[t]he officers of the court shall issue and serve

all process, and perform all duties in such cases."  See id. §

1915(d).  The Court will screen Plaintiff's amended complaint at

its earliest convenience and determine whether to dismiss it or

order it to be served upon Defendants.  See id. § 1915A. 

Plaintiff need do nothing to trigger this process.

IT IS HEREBY ORDERED that:

(1) Plaintiff's request for appointed counsel is denied, see

File Entry # 5;  however, if, after the case is screened, it

appears that counsel may be needed or of specific help, the Court
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will ask an attorney to appear pro bono on Plaintiff's behalf.

(2) Plaintiff's motions for service of process are denied,

see File Entry #s 4 & 14; however, if, after the case is

screened, it appears that this case has merit and states a claim

upon which relief may be granted, the Court will order service of

process.

DATED this 10th day of August, 2006.

BY THE COURT:

____________________________________
PAUL WARNER
United States Magistrate Judge







IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, NORTHERN DIVISION

UNITED STATES OF AMERICA, 

Plaintiff,

vs.

AARON ANTHONY HEATON,      

Defendant.

 

:

:

:

:

:

:

:

ORDER TO CONTINUE JURY

TRIAL

Case No. 2:06CR 14 PGC

Hon. Paul Cassell

This matter is currently set for a status hearing on August 7, 2006, at 2:00

p.m.   Aaron Heaton is represented by David Leavitt and the United States is

represented by Karin Fojtik. 

IT IS FURTHER ORDERED:  because of the complexity of this matter, the

ongoing discussions, the need for defense counsel to further prepare this matter,

and based on the motion to continue filed in this matter, and the stipulation to this

continuance by defense counsel, the time between July 7, 2006, and the new status

conference set for 08/30/2006 at 2:30 pm is excluded from the calculation under

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=2%3a06+Colum.+L.+Rev.+14


the Speedy Trial Act in order to grant defense counsel and the government

sufficient time to prepare for trial.  The Court finds that such a continuance is

required for effective preparation for trial taking into account the exercise of due

diligence.  The court further finds that this additional time outweighs the best

interest of the public and the defendant in a speedy trial pursuant to 18 U.S.C. §

3161(h)(8)(A).

The Court further finds that 59 days have expired on the trial clock in this

matter.

The Court sets a new Plea Cut-off date of 08/30/2006 .

DATED this 15th day of August, 2006.

BY THE COURT:

___________________________

HON. PAUL G. CASSELL

U.S. DISTRICT COURT JUDGE   

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161%28h%29%288%29%28A%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161%28h%29%288%29%28A%29


D. GILBERT ATHAY (0143)

43 East 400 South

Salt Lake City, Utah 84111

(801) 363-7074

Attorney for Sharif Omar

_____________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

UNITED STATES OF AMERICA, : ORDER OF CONTINUANCE

Plaintiff, :

v. :

SHARIF OMAR, : Case No. 2:06CR00093

Defendant. : JUDGE DALE A. KIMBALL

______________________________________________________________________________

Based upon the motion of the defendant, and finding good cause, the court grants the

defendant’s motion to continue.  The court finds that the ends of justice served by granting this

continuance outweigh the best interest of the public and defendant in a speedy trial.  18 U.S.C. §

3161(8)(A).  Moreover, the court finds that the defendant’s request for additional time is

reasonable and justifies his motion for a continuance.  The time period of the continuance shall

be excluded in computing the time under the Speedy Trial Act. 18 U.S.C. § 3161.

Dated this 16th day of August, 2006.

__________________________________________

THE HONORABLE DALE A. KIMBALL

UNITED STATES DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that on August 15, 2006, I electronically filed the foregoing with the

Clerk of the Court using the CM/ECF system which sent notification of such filing to the

following:

Robert C. Lunnen

Assistant United States Attorney

185 South State Street, Suite 400

Salt Lake City, Utah 84111

/s/ Heather M. Stokes                                 









IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

DAVID JOSEPH BREINHOLT,

Defendant.

 

:

:

:

:

2:06cr00217 PGC

ORDER GRANTING MOTION FOR
CONTINUANCE

Based upon the motion of the United States of America, and for good cause

appearing, the Court hereby grants Government’s Motion to Continue the Sentencing in

the above referenced case, currently scheduled for September 11,  until October 30,

2006, at 1:30 p.m., 2006.

DATED this15th day of August, 2006. 

S))))))))))))))))))))))))))))))

 PAUL G. CASSELL
 United States District Judge



______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

          v.

JUAN CARLOS CASTRO-RAMIREZ aka

JUAN RAMIREZ-CASTRO aka JUAN

CASTRO-RAMIERZ aka GIRMO

ARIZAGA,

  

           Defendant.

 

ORDER OF CONTINUANCE

Case No. 2:06CR279 PGC

Honorable Paul G. Cassell

Based upon the stipulation of counsel, and with good cause appearing therefore;

IT IS HEREBY ORDERED that the change of plea hearing previously scheduled for

August 10, 2006, in the above-entitled matter is continued to the 24  day of August, 2006, atth

10:30 a.m. 

Pursuant to 18 U.S.C. § 3161(h), the Court finds the ends of justice served by such a

continuance outweigh the best interests of the public and the defendant to a speedy trial. 

Accordingly, the time between August 10, 2006, and August 24, 2006, shall be excluded for

purposes of speedy trial calculation.

SIGNED BY MY HAND this 15  day of August, 2006.th

BY THE COURT:

__________________________________________

HONORABLE PAUL G. CASSELL

United States District Court Judge

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161%28h%29














IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

          v.

HERBERT EDWARD MUMPOWER,

Defendant.

ORDER TO CONTINUE TRIAL

Case No. 2:06-cr-00465 PGC

Based upon the motion of the Defendant, Herbert Edward Mumpower, through his

attorney of record, Robert L. Steele, the Court hereby STRIKES the trial currently set  for

September 11, 2006, in the above-entitled matter 

IT IS FURTHER ORDERED, because the parties need to further prepare this matter, that

the time between September 11, 2006 and a status hearing set for 12/15/2006  is excluded from

calculation under the Speedy Trial Act, 18 U.S.C. § 3161 (h)(8)(A), in order to grant defense

counsel and the Government sufficient time to prepare for trial.  The Court finds that such a

continuance is required for effective preparation for trial, taking into account the exercise of due

diligence.   The Court further finds that this additional time outweighs the best interest of the

public and the Defendant in a speedy trial.
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The Court sets a status conference for 12/15/2006 at 1:30 p.m.

SIGNED BY MY HAND this 15   day of August, 2006.th

BY THE COURT:

___________________________________

HONORABLE PAUL G. CASSELL

                                                United States District Court Judge
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RONALD FUJINO # 5387

Attorney for Defendant

356 East 900 South

Salt Lake City, Utah 84111

Telephone: (801) 268-6735

Fax: (801) 579-0606

counsel356@msn.com

                                                                                                                                                            

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

              Plaintiff,

vs.

RODNEY LITI,

Defendant.

Case No. 2:06-CR-00487 PGC

ORDER GRANTING EXTENSION 

OF DEADLINES

Judge Paul G. Cassell

Based upon Motion of the Defendant, Stipulation by the Government, and Good Cause

appearing, the Court hereby ORDERS reset the following deadlines:

Motion Deadline:___08/28/2006_____________________________________

Plea Deadline:___09/05/2006________________________________________

Voir Dire, Jury Instructions, Subpoenas, and Exhibits Deadline:

_____________n/a__________________________________________

Status/Change of Plea set for 09/06/2006 at 1:30 p.m. The trial date of September

11, 2006 is STRICKEN.

The Court finds that the best interest of the public and the defendant dictate the 

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=Of+Counsel+356
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continuance, and therefore this time shall be excluded from the time allowed for the trial under 

the Speedy Trial Act, 18 U.S.C. § 3161.

ORDERED BY THE COURT 

Dated this 15th day of August, 2006.

________________________________________

U.S. DISTRICT COURT JUDGE

THE HONORABLE PAUL G. CASSELL

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=18+USCA+s+3161










IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH CENTRAL DIVISION

UNITED STATES OF AMERICA

Plaintiff(s),         Case No. 2:06-CR-562 TC

      vs.

Sandra Price    ORDER APPOINTING COUNSEL

Defendant(s).

The defendant, Sandra Price requested the appointment of counsel on 8/16/06, and at

that time the court determined the defendant qualified for the appointment of counsel under 18

USC § 3006A.

Therefore,

IT IS HEREBY ORDERED the Federal Public Defender, for the District of Utah, is

appointed to represent the above named defendant in this matter.

DATED this 16th day of August, 2006.

BY THE COURT:

_______________________________________

Samuel Alba

Chief Magistrate Judge



 
 

IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH, CENTRAL DIVISION 
 
JOSEPH R. LONG, 

 

Plaintiff, 

 

     vs. 

 

JO ANNE B. BARNHART,  

Commissioner of the Social  

Security Administration 

 

Defendant. 

 
 

 

REVISED SCHEDULING ORDER 

 

 
Civil No. 2:06CV 00134DAK 

 
Judge Dale A. Kimball 

 

 

 

The court revises the scheduling order in the above captioned case as follows: 

1. Plaintiff=s motion for review of the Commissioner=s decision and accompanying 

memorandum should be filed by August 14, 2006. 

2. Defendant=s memorandum in opposition should be filed by September 11, 2006. 

3. Plaintiff may file a reply memorandum by September 25, 2006. 

DATED this 15
th

 day of August, 2006. 

BY THE COURT 

 

                                                                 

Honorable Dale A. Kimball 

 



Docket No. 23.1

Docket No. 15.2

1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

IN RE NATURE’S SUNSHINE

PRODUCTS, INC. SECURITIES

LITIGATION

MEMORANDUM DECISION AND

ORDER APPOINTING LEAD

PLAINTIFFS, AND APPROVING

LEAD PLAINTIFF’S SELECTION OF

COUNSEL

Case No. Case No. 2:06-CV-267 TS

This matter comes before the Court on various motions to appoint a lead plaintiff and

counsel in this consolidated class action securities litigation case.  The four plaintiffs with

motions, along with their corresponding counsel are: (1) Garth Iorg and counsel Schiffrin &

Barroway LLP;  (2) Toshihiko Sanada and counsels Cohen, Milstein, Hausfeld & Toll P.L.L.C.1

and Howard, Phillips & Andersen, P.C.;  (3) Dr. Jan Wade Gilbert and counsel Climaco,2



Docket No. 56. 3

Docket No. 18. 4

15 U.S.C. § 78u-4(a)(3)(B)(i)-(ii).5

Id. § 78u-4(a)(3)(B)(iii). See also Meyer v. Paradigm Med. Indust., 225 F.R.D. 678, 6806

(D. Utah 2004).   

2

Lefkowitz, Peca, Wilcox & Garofoli Co., LPA;  and (4) the Crosetto Group and counsel The3

Rosen Law Firm P.A.   Each Plaintiff has submitted a Motion for Appointment as Lead Plaintiff4

and to Approve Proposed Plaintiff’s Choice of Counsel.  Hearing on the motions was held

August 15, 2006.  All Plaintiffs, with the exception of Plaintiff Iorg, attended.  For the below

reasons, the Crossetto Group’s motion is granted, and the remaining plaintiffs’ motions are

denied.  

The Private Securities Litigation Reform Act of 1995 (PSLRA) directs courts to consider

any motion to serve as lead plaintiff filed by class members in response to a published notice of

class action by the later of (i) 60 days after the date of publication, or (ii) as soon as practicable

after the Court decides any pending motion to consolidate.    The PSLRA provides a rebuttable5

presumption that the most adequate plaintiff to serve as lead plaintiff is the person or group of

persons that:

(aa) has either filed the complaint or made a motion in response to a notice . . . 

(bb) in the determination of the Court, has the largest financial interest in the
relief sought by the class; and

(cc) otherwise satisfies the requirements of Rule 23 of the Federal Rules of Civil
Procedure.    6

The declaration of counsel submitted to the Court, along with oral argument, convinces

the Court that the Crosetto Group, consisting of Fred Crosetto, Lee Tiah Hong (Jane), and Loh



Meyer, 25 F.R.D. at 683.7

Id.  8

Docket No. 34, Exhibit A.9

3

Chee Kuang, has suffered the largest monetary loss of all the proposed lead plaintiffs before the

Court, and has otherwise made the proper filings and met the requirements of Rule 23, and is

therefore the most adequate lead plaintiff in accordance with Section 27(a)(3)(B) of the

Securities Act of 1934, 15 U.S.C. § 77z-1(a)(3)(B).  

In connection with its finding that the Crosetto Group has suffered the largest financial

loss, this Court finds that aggregation of the individual members’ losses within the group is

appropriate.  In Meyer v. Paradigm Med. Indust., some unrelated parties’ attempt to aggregate

“on the eve” of hearing was rejected by the court when the parties had demonstrated “no real

indications of cooperation such as conference calls or shared strategies about how to pursue the

litigation.”   On the other hand, the aggregation of other unrelated parties was allowed because7

they had “sought to work together and pursue the litigation as a team long before the hearing

date.”   8

It is clear in this case that the Crosetto Group, although comprised of unrelated members,

did not combine at the last minute, but rather, have been together long before the hearing date. 

The members of the group have also submitted affidavits demonstrating the cooperative

intentions and efforts of the group.   The Court therefore finds that the group was properly9

formed and that aggregation in this case is appropriate.  Through aggregation, the Crosetto Group

clearly has the largest financial interest as compared to the losses of the other Plaintiffs, and by

also meeting the other requirements, becomes the presumptive most adequate lead plaintiff.



Meyer, 225 F.R.D. at 680 (quoting 15 U.S.C. § 78u-4(a)(3)(B)(iii)(I)-(II) and In re10

Advanced Tissue Sciences Sec. Litig., 184 F.R.D. 346, 350 (S.D. Cal. 1998)). 

Meyer, 225 F.R.D. at 681 (citing In re Ribozyme Pharmaceuticals Sec. Litig., 19211

F.R.D. 656, 659 (D. Colo. 2000)).

Id.12

4

This Court also finds that the presumption in favor of the Crosetto Group has not

convincingly been rebutted.  “Th[e] presumption ‘may be rebutted only upon proof . . . that the

presumptively most adequate plaintiff–(aa) will not fairly and adequately protect the interests of

the class; or (bb) is subject to unique defenses that render such plaintiff incapable of adequately

representing the class. . .’”   As to adequacy, “[t]he PSLRA directs courts to limit [their] inquiry 10

. . . to the existence of any conflicts between the interests of the proposed lead plaintiffs and the

members of the class” using a two-step analysis.   “First, there must be an absence of potential11

conflict between the named plaintiffs and other class members.  Second, the counsel chosen by

the representative party must be ‘qualified, experienced and able to vigorously conduct the

proposed litigation.’”   12

This Court finds that there are no conflicts between the Crosetto Group and other class

members that preclude a finding of adequacy, and that the Crosetto Group’s chosen counsel, the

Rosen Law Firm as lead counsel, and Hatch James & Dodge as liaison counsel, are qualified,

experienced and able to vigorously conduct the proposed litigation.  This Court further finds that

the Crosetto group is not subject to any unique defenses. 



5

The Court, having considered the various motions by plaintiffs for appointment, and for

approval of lead plaintiff’s selection of lead counsel, the memoranda of law and declarations

submitted in support and opposition thereof, along with oral argument, hereby orders as follows:

1. Pursuant to Section 21D(a)(3)(B) of the 1934 Act, 15 U.S.C. § 77z-1(a)(3)(B), the 

Crosetto Group, consisting of Fred Crosetto; Lee Tiah Hong, Jane; and Loh Chee Kuang are

appointed lead plaintiffs for the class.

2.  Lead plaintiffs’ selection of counsel is approved pursuant to Section 

21D(a)(3)(B)(v) of the 1934 Act, 15 U.S.C. § 77-1(a)(3)(B)(v), the Rosen Law Firm P.A. is

appointed as lead counsel, and Hatch James & Dodge is appointed as liaison counsel for the

proposed class in the consolidated action. 

3.  The motions of Plaintiffs Garth Iorg, Jan Wade Gilbert, and Toshihiko Sanada are 

denied.  

DATED   August 16, 2006.

BY THE COURT:

_____________________________________

TED STEWART

United States District Judge



































Rebecca C. Hyde (#6409)

SKORDAS, CASTON & HYDE, LLC

9 Exchange Place, #1104

Salt Lake City, Utah 84111

Telephone: (801) 531-7444

Facsimile: (801) 531-8885

_____________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

UNITED STATES OF AMERICA )

ORDER TO SEAL

Plaintiff, )

vs. )

Case No. 2:98cr278

LAWRENCE A. KRASNEY, )

Judge Ted Stewart

Defendant. )

______________________________________________________________________________ 

Based on the Motion to Seal filed by the defendant in the above-entitled case, and good

cause appearing,

It is hereby ORDERED that the Court seal the Motion for Downward Departure

(document #427), which was filed August 9, 2006.

DATED this 16th day of August, 2006.

BY THE COURT:

                                                                 

JUDGE TED STEWART

United States District Court Judge 
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